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I. Introduction—California’s Civil Rights Laws

A. What civil rights laws does California have?

1. California has two main civil rights laws the Dymally-Alatorre Bilingual Services Act of 1973 and California Government Code § 11135 et seq. (the anti-discrimination law).  

a. The state welfare agency, the Department of Social Services (DSS), also has adopted state regulations (Manual of Polices and Procedures Division 21) that explain how Title VI applies to local County welfare agencies.  

b. In addition, as a result of our state advocacy DSS has published several All County Letters that spell out these requirements in greater detail for both eligibility and welfare-to-work programs.

2. The main civil rights laws that apply to health care are SB 853 (Escutia) codified in Health and Safety Code §§ 1367, 1367.04, 1367.07 and Insurance Code §§ 10133.8 and 10133.9 and the Kopp Act codified in Health and Safety Code § 1259.

B. Do these civil rights laws apply to Limited English Proficiency (LEP) individuals?  

1. The United State Supreme Court found that a San Francisco school district violated Title VI by failing to provide adequate instruction for Chinese students who did not speak English.

2. The explicit purpose of the Dymally-Alatorre Bilingual Services Act is to provide for the effective communication between LEP individuals and all levels of state government.

3. The regulations for California Government Code § 11135 clearly cover LEP individuals.

C. What are the ultimate goals of federal and state laws regarding LEP individuals?

1. The goals of Title VI of the Civil Rights Act of 1964 and California law are to guarantee LEP individuals full and equal access
 to programs and services funded directly or indirectly by governmental entities without unreasonable delay.
2. However, the Second Circuit has ruled that Title VI of the Civil Rights Act of 1964 protections do not apply to federal benefits programs, such as social security, because the federal government directly administers these programs. Title VI only provides protection when state, local agencies or federal fund recipients administer a program.

II. The Dymally-Alatorre Bilingual Services Act of 1973

A. California Government Code § 7290 et seq. (Dymally-Alatorre) details the legal requirements to provide for effective communication between LEP individuals and all levels of state government.  It applies to state and local agencies and sets out the legal requirements for provision of bilingual staff and translation of materials for LEP individuals.

B. What are the protected categories under Dymally-Alatorre?

1. Individuals who do not speak or write English at all, or their primary language is not English, i.e., LEP individuals.

C. What entities are covered under Dymally-Alatorre?

1. All state and local agencies:

a. directly involved in providing information or services to the public 

b. where contact is made with 

c. a “substantial number of non-English-speaking people.”
  

2. Some major state agencies include: the Department of Social Services (DSS), the Employment Development Department (EDD), the Department of Motor Vehicles (DMV), the Department of Health Services (DHS), and the Department of Public Social Services (DPSS) when carrying out welfare and health programs.  

3. Local agencies include: the Department of Public Social Services (DPSS) except when providing General Relief (GR) benefits, which are entirely County funded.

4. Social Security Administration (SSA) is a federal agency and is not covered by this state law or Title VI.

D. What types of discrimination against LEP individuals is prohibited?

1. The denial of an LEP individual’s right to effective communication between the LEP individual and all levels of state government.
  

E. What are the legal requirements owed to LEP individuals under Dymally-Alatorre?  

1. Dymally-Alatorre applies only to “Threshold” languages, which are spoken by 5% or more of the population served by an office or program.

2. In Los Angeles County, DPSS’s “Threshold” languages in 2013 are Spanish, Armenian, Mandarin, Cantonese, Vietnamese, Khmer (Cambodian), Korean, Russian, and Tagolog.
 

1) Note: While 5% of every office does not speak each of these languages, DPSS treats a language as a Threshold for all of its offices if it is a Threshold language for any office or program.  

F. What are the interpretation and translation requirements for serving “Threshold” languages?

1. Interpretation: Employ “a sufficient number of qualified bilingual persons.”

a. For State agencies, “a sufficient number of qualified bilingual persons” is the number required to provide the same level of services to LEP individuals as is available to English-speaking persons seeking services.

b. Local agencies determine what constitutes “a sufficient number of qualified bilingual persons.”

2. Translation of materials into “Threshold” languages.

a. The state agencies must translate any materials explaining services into the “Threshold” language served for any office or program.
    

b. Local agencies have the discretion to determine when materials need to be translated.

c. Translation or interpretation of notices explaining services available must be given in English and in the “Threshold” language.

G. How does an agency assess LEP needs?

1. State agencies must conduct a survey of its local offices every two (2) years to determine:  
a. The number of public contact positions in each statewide and local office;
b. The number of qualified bilingual employees in public contact positions in each office, and the languages they speak, other than English
c. The number and percentage of LEP individuals served by each office, broken down by native language;
d. The number of anticipated vacancies in public contract positions;
e. Whether the use of other available options, including contracted telephone-based interpretation services, in addition to qualified bilingual persons in public contact positions, is serving the language needs of LEP individuals served by the agency;
f. A list of all written materials that are required to be translated or otherwise made accessible to LEP individuals by California Government Code §§ 7295.2, 7295.4.

g. The number of additional bilingual public contact staff, if any, needed at each local office to comply with Dymally-Alatorre.

2. Note: DSS (the state welfare agency) reviews at least two or three offices of DPSS every year to review compliance with Dymally-Alatorre.  DPSS does an annual report to the state on these issues.

3. Local agencies determine what constitutes a substantial number of non-English-speaking people and a sufficient number of qualified bilingual persons.
 

H. How is Dymally-Alatorre enforced?

1. Administratively: The Department of Human Resources is responsible for monitoring state agencies.  The Department of Human Resources must inform state agencies of their responsibilities and provide state agencies with technical assistance, upon request on a reimbursable basis.
  Each state agency must conduct language surveys of each of its offices every two years.
  The Department of Human Resources reviews the results of those surveys and implementation plans.
 The Department of Human Resources also publishes a report every two years on the results of the survey identifying significant problems or deficiencies and, where needed, proposed solutions.

2. Litigation in state court through a writ of mandate
 or taxpayer injunction. 

a. As a separate cause of action, one could allege that failure to comply with Dymally-Alatorre violated state separation powers under Lockyer v. City and County of San Francisco.
  While the State is granted some discretion in the allocation of funds it receives from federal grants, it has the ministerial duty to expend those funds only in a manner that is consistent with statutory mandates.

I. Are there any defenses for failure to comply with Dymally-Alatorre?

1. There is an economic hardship provision where implementation is required “to the extent that local, state or federal funds are available.”
  

a. To counter a hardship defense argument, advocates should argue that an examination of the entire budget of an agency should be examined before a decision is made as to whether adequate funding exists to serve LEPs. The fact there is additional cost should not be sufficient to defeat the obligation. Analogizing to disability law the obligation imposed should not fundamentally alter the program. 
III. California Government Code § 11135 et seq.

A. California Government Code § 11135 et seq. establishes protected categories of individuals to guarantee full and equal access to programs or activities provided by the state or state funded agencies.   It prohibits unlawful discrimination and provides enforcement mechanisms for such discrimination that are violations of § 11135.  

B. What are the protected categories under § 11135?

1. California state law prohibits the unlawful denial of full and equal access to the benefits of any program or activity based on race, national origin, ethnic group identification, religion, age, sex, color, or disability.
  

a. What does “color” or “ethnic group identification” mean?

1) It “means the possession of the racial, cultural or linguistic characteristics common to a racial, cultural or ethnic group or the country or ethnic group from which the person or his or her forebears originated.”
  

C. What programs or activities are covered under § 11135?

1. Recipients (indirect or direct) of state money are covered.
  

2. All state agencies or state funded agencies.

a. This includes any program or activity that 

1) is conducted, operated or administered by the state or by any state agency; 

2) is funded directly by the state; or

3) receives any financial assistance from the state.



D. What types of discrimination against LEP individuals is prohibited?

1. The failure to take appropriate steps to ensure that alternative communication services are available to the patient, participant, customer, or client.
  

E. What are the legal requirements to LEP individuals under § 11135?

1. The covered agency has the affirmative duty to ensure that alternate communication services are available to the patient, participant, customer, or client.
  

a. “Alternative communication services” means the method used or available for the purpose of communicating with LEP individuals, which includes, among other things, provision of a multilingual employee or interpreter and provision of written materials in the LEP individual’s language.

b. Note that the regulations focus on the effect of discrimination and not the intent.  

2. It is unclear what the “Threshold” language requirements are under § 11135.

F. How is § 11135 enforced?

1. Plaintiffs also have the right to an administrative hearing to remedy violations of § 11135.

2. Plaintiffs also have a private right of action to sue in state court.

a. It can be a direct cause of action under § 11135, a writ of mandate, or taxpayer injunction.

b. As a separate cause of action, one could allege that failure to comply with § 11135 violated state separation powers under Lockyer v. City and County of San Francisco.
  While the State is granted some discretion in the allocation of funds it receives from federal grants, it has the ministerial duty to expend those funds only in a manner that is consistence with statutory mandates.

G. Do Plaintiffs need to exhaust their administrative remedies before suing in court?

1. The plain language, legislative history and overall regulatory scheme shows that California Government Code § 11139, as amended, does not require a plaintiff to exhaust their administrative remedies before suing in court.
  

H. Who may file a complaint for an administrative hearing or lawsuit in court?

1. Any person, including that person’s authorized representative or interested third party, may file a complaint.

I. What is the time period for filing a complaint?

1. Plaintiffs must file their complaint on or before one year from the date upon which the alleged violation occurred.  The time to file a complaint may be extended 90 days following the expiration of one year if the Plaintiff found out about the facts of the alleged violation after the expiration of one year from the date of its alleged occurrence.

a. State agencies should acknowledge receipt of the complaint within 10 days of the date the complaint was received by the state agency.

J. Are there any defenses to a discrimination complaint for failure to provide alternative communication services?

1. There is an economic hardship exception where the state agency determines that provision of alternative communication services would place an undue hardship on the recipient of the funds.

IV. California Department of Social Services’ Manual of Policies and Procedures Division (MPP) 21-100 et seq.

A. The state welfare agency, the Department of Social Services (DSS), has adopted state regulations that explain how Title VI applies to local County welfare agencies in its MPP Division 21-100 et seq.  This section is currently being rewritten.  Its requirements apply to all county welfare departments and all other agencies receiving federal or state funding to administer welfare programs.

B. MPP Division 21-100 et seq. details requirements related to dissemination of information, discriminatory practices prohibited, compliance procedures and reporting, complaints of discriminatory treatment, etc. 

C. All County welfare agencies must submit an initial Civil Rights Plan and subsequent updates annually.
  The purpose of the Civil Rights Plan is to serve as a guide in developing the County welfare agency’s policy to provide equal delivery of benefits and services.
                               

V. State Guidance: All County Letters (ACL)

A. ACL 00-01: Unannounced Civil Rights Compliance Reviews to ensure continued implementation and enforcement of federal and state laws and regulations prohibiting discrimination in the delivery of services in federal and/or state funded agencies.

1. If the compliance review finds the county out of compliance, DPSS should do a corrective action plan (CAP).   

B. ACL 00-03: Translated Forms and Materials in the LEP individual’s primary language to ensure the client receives equal access to all programs and services.  

C. ACL 00-30: CalWORKs Services for LEP Individuals to assist them in obtaining employment for their time clock for aid expires.  

D. ACL 01-32: LEP Individuals and the Assessment Process in CalWORKs to ensure that LEP participants receive the same level of service as other welfare-to-work participants during the assessment process. 

E. ACL 03-56: Requirements for Language Services to provide effective communication with LEP individuals.  

VI. Enforcement of Civil Rights: Title VI v. California State Law

A. How is enforcement under Title VI different from § 11135?

1. Under Title VI there are two independent remedies:

a. An administrative complaint filed with the relevant federal agency for either intentional violations of the act or actions which reflect “disparate treatment” or have a “disparate impact” under Title VI regulations; and

b. A lawsuit in federal court to challenge intentional discrimination only; no private right of action to enforce “disparate impact” regulations.

c. A lawsuit in state court alleging the violation of Title VI regulations and their intent test using a writ of mandate or taxpayer injunction causes of action.  

1) As a separate cause of action, one could allege that failure to comply with Title VI violated state separation powers under Lockyer v. City and County of San Francisco.
  While the State is granted some discretion in the allocation of funds it receives from federal grants, it has the ministerial duty to expend those funds only in a manner that is consistence with statutory mandates.

B. Advantages and disadvantages of enforcement under Title VI:

1. Advantage: The legal requirements under Title VI appear broader than under state law because they require effective communication with all LEP individuals.  All languages have to be accommodated not just “Threshold” languages.

2. Disadvantage: No private right of action to bring a Title VI suit in federal court to challenge “disparate impact,” but may sue for intentional discrimination.
  

C. Advantages and disadvantages of enforcement under state law:

1. Advantage: Private right of action to sue in court in both intentional discrimination and “disparate impact” cases.

2. Disadvantage: Dymally-Alatorre has requirements for bilingual services and translation apply to “Threshold” languages.
 Local agencies have the discretion to determine what constitutes a sufficient number of qualified bilingual persons and whether or not to translate materials.
  It is unclear what the “Threshold” language requirements are under § 11135.
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